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   Review of the John Evans Study Committee Report at this writing is enough to come to the conclusion of just how the state of Indian law came to be as it exists today.
   Unfortunately, what came to be known as the Marshall Trilogy, “not only produced a new legal doctrine, but also encapsulated the settler colonial worldview with regard to land acquisition, conquest, settlement and the attendant rights.” The practice was ended in 1871, but until then, “treaty making was the main vehicle through which American presidents negotiated with Native nations.”
   Three cases made up the Marshall Trilogy referred to in earlier editions:
· Johnson v. McIntosh (1823)
· Cherokee v. Georgia (1831)
· Worcester v. Georgia (1832)
   Johnson v. McIntosh (Johnson), the first case of the trilogy, was contrary to what the 1832 Worcester v. McIntosh case held (that case stood on the 1790 Indian Non-intercourse Act as well as a constitutional provision). More on that case later.  
   Johnson never mentioned the United States Constitution, but instead Justice Marshall's analysis relied on:
· European colonial practice; and
· the claims of the British “whose rights have passed to the United States.”
   The Study Committee took note of several problem's with Marshall's opinion for the Johnson case:
· it invalidated laws in some of the thirteen colonies that permitted private citizens to purchase land from Native peoples;
· at the same time, it was implicitly recognized by the Court that Native people did indeed have legal claims to the land, since the central question was “who has the authority to buy any lands the tribes might choose to sell”;
· the main result of the Johnson decision was that the medieval doctrine of discovery was endorsed at the “root of all land titles under the United States laws in contravention of natural law.”
· by legitimizing martial force as a means of territorial acquisition, as “conquest gives a title which the courts of the conqueror cannot deny...”; and
· said declaration (by Marshall) effectively consolidated the ideology of cultural superiority with John Locke's utilitarian notions of property ownership.
   Marshall's summation has appeared in the last two editions of Seeing the Round Corners:  
· “But the tribes of Indians inhabiting this country were fierce savages, whose occupation was war, and whose substance was drawn chiefly from the forest. To leave them in possession of their country was to leave the country a wilderness; to govern them as a distinct people was impossible, since they were as brave and as high spirited as they were fierce, and were ready to repel by arms every attempt on their independence.”
   This is the inevitable consequences of the opinion:
· Europeans faced the necessity either of abandoning the country and relinquishing their pompous claims to it; or
· of enforcing those claims by the sword and by the adoption of principles adapted to the condition of a people with whom it was impossible to mix and who could not be governed as a distinct society; or
· of remaining in their neighborhood, and exposing themselves and their families to the perpetual hazard of being massacred.
   Justice Marshall condensed the Johnson case into this statement:
· “However extravagant the pretension of converting the discovery of an inhabited country into conquest may appear, if the principle has been asserted in the first instance, and afterwards sustained, if a country has been acquired and held under it, it becomes the law of the land.”
Writer's comment:  Before going onto the Cherokee v. Georgia case, take special note of just what Justice Marshall's statement says:
· acknowledged the extravagance of basis for discovery for an inhabited country into conquest;
· asserted that principle in the first instance and saying it was sustained;
· no basis for claiming the country was acquired, but was held under one not existent, makes it the law of the land.
Cherokee v. Georgia (1831):  In this case, the Cherokee Indians sought redress from Georgia laws that were enacted to “annihilate the Cherokees as a political society” and “seize their land.” What this case did:
· eroded the legitimacy of sovereign Native American land rights after the arrival of European settlers based upon the doctrine of discovery; and
· called into question whether or not the United States government had any obligation to recognize [originary] land rights at all.
   Justice Marshall, again writing for the majority states:
· “[A]t the time the constitution was framed, the idea of appealing to an American court of justice for an assertion of right or a redress of a wrong, had perhaps never entered the mind of an Indian or of his tribe. Their appeal was to the tomahawk, or to the government … If … the Cherokee nation have rights, this is not the tribunal in which those rights are to be asserted ...”
   This writer must point out, the observation to be recognized is the purposeful reasoning of Justice Marshall: it extended the fiction that the “discovery  of the “Indians” necessitated “absolute appropriation,” and because what was “discovered” was “only 'a race of hunters connected in society by scarcely a semblance of organized government.'”
   What this meant was the court chose to avoid the central issue – the Cherokees were a “foreign state.” The court chose to hold that the Cherokees were wards of the American government and “simply had no standing to bring this case to the court,” – this a result of a”highly politicized atmosphere driven by the zealous states' right sentiment.”
   The second, and perhaps the more critical of the consequences, is that by the court claiming to have jurisdiction to review the complaint of the Cherokees, effectively the fate of Native nations was discharged to Congress, “with legal recognition tied to Senate-approved treaties affirming Native reserved rights as the only thing standing between their political sovereignty and the 'absolute appropriation' of their land.”
Worcester v. Georgia (1832):  The Worcester case meant the court had to address the imposition of Georgia law on the Cherokee nation. A Vermont missionary was arrested for defying Georgia law relating to travel on Cherokee land.
   In the Worcester opinion, Justice Marshall defers to Great Britain's policy toward the Indian nations by characterizing them as “nations capable of maintaining the relations of peace and war; of governing themselves, under her protection,” and making treaties themselves.
    The Worcester case had one question in common with the Johnson case:  the issue of federal supremacy. The court in Worcester ”endorsed the political sovereignty and rights to occupancy of the Cherokee nation” (within the bounds established in Johnson), and “by extension, all Native nations within the United States,” with Justice Marshall writing that it “was simply an effect of this position that could not be avoided.”
   The holdings of the Worcester v. Georgia case:
· harshly condemned the state of Georgia's extension of its laws into the Cherokee nation as being “repugnant to the constitution, treaties and laws of the United States,” and thus “reversed and annulled” [the laws of Georgia]; and
· affirmed Native sovereignty as far as relations with states were concerned.
   What's interesting and should be noted is that the case further held “the federal government, however, in its guardian/ward relationship with Native nations, retained the authority to impose and enforce similar laws. The result of this:  the Indian Removal Act.
   How does this relate to Evans as territorial governor and coterminous Superintendent of Indian Affairs? In a chain of command under the president, territorial superintendents had three choices:
· abide by existing treaties with tribes;
· broker new treaties to allocate land titles, overland passage, or the location of tribes and white settlements, as the case demanded; or
· facilitate the negotiations of new treaties by commissioners of Indian Affairs, when they did not have the power to negotiate treaties themselves.
   Next week, the Post-1861 Treaty Making.
   The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.
